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In the Matter of the Potential
Pattern of Violations and
Related Issues, Co-Op Mining
Company, Bear Canyon Mine,
Emery County, Utah,
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Brief of Castle ValleY
Special Service District
Concerning Issues to be
Considered at December 18 '
L992, Hearing

Castle Valley Special Servj-ce District ( ttCastle Valleytt ) , by

and through its couns€l, Appel & Mattsson, hereby submits this

Brief concerning issues to be considered at the December 18, L992,

hearing.

BACKGROTIND

L. On December 7 | LggZ I Castle Vatley fi led a Petit ion to

Intervene in the above-referenced matter in order to protect its

water sources from the mining operations and practices of Co-Op.

2. On December 18, L992 , a hearingr is set before the DOGM.

Briefs for the hearing are due on December lO, L992.
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3. In order to meet the December 10, Lggz, deadl in€r i t  was

necessary for Castle Valley to f i le this Brief before a formal

decision had been made on its Petition to fntervene.

INTRODUCTION

1. On JuIy 27 ,  Lggzt Dianne R. Nielson, Director of  the DOGM'

signed Findingsr Conclusion and Order concerning Co-Op. (A copy of

these Findings are attached, as Exhibits rrAtr and incorporated herein

by re ference) .

2. Ms. Nielson concluded that NOVs N9L-35-1,-1 , N9L-20-L-l- and

N91-2617-2(#2) had been identif ied by the DOGM as constituting a

potential pattern of violations. ( Exhibit rrArr at p. 2 | tt lz ) .

3. Ms. Nielson further found that:

NOVs N9l--35-1--1- ,  N9 L-20-1--1- and N91,-2 6-7'2(#2) have
been determined to have occurred. The fact of the
violation was not appealed in N9l--35-L-1- and N91--2 6'7 -

2(#2) .  The fac t  o f  v io la t ion was appealed in  N9L-20-1- l - '
the fact of the violation was upheld in an informal
conferenie, and the informal order was not appealed.

( Exhibit rrArr at p. 2 , !t[3 ) .

4. On Octobe r 28, LggZ, an Order to Show Cause Hearing was

held before the DOGU concerning Co-Op,s Potential Pattern of

V io la t ions.

5. At that hearing it was determined that another hearing

must be held on December 18, LggZ I to consider the issues of

whether Co-Op's existing NOVs and assessments on which its pattern

of violations were based are res judicata as to: 1-) the fact that

the violation occurred and as to 2) the degree of negligence or

faul t  of  Co-Op. (See November g,  Lggz, Not ice of  Hearing at  p.  L).
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Co-op's Previous Uining Iaw Violations
Should be Considered Res Judicata

and $houId Not be Revisited

Co-Op's existing NOVs and assessments on which the pattern of

viotations are based should be considered res judicata as to the

fact that the violations occurred and the degree of negligence or

f ault of Co-Op. There are at least three violations which the DOGIT{

bel ieves const i tute a pattern--N9L-35- l--L,  N9L-20-L-1 and N9L-25-7 -

2 (#21  .  (DOGM Ju ly  27 ,  L992 ,  F ind ings  a t  p .  2 ,  ! [ 2 ) .  Co -Op  d id  no t

appeal  N91-35-L- l -  and N91-26 -7  -2(  #e;  ,  but  d id  appeal  N9L-20- l - -1 , .

At the informal conference requested by Co-Op concerning N91--20-1--

L, the DOGM upheld the violation. Co-Op did not appeal the

informal order. ( DOGM July 27 , Lggz , Findings at p. 2 | ![3 ) .

Co-Op is now claiming that the DOGM should be required to make

a second determination that these violations occurred before it can

be proven that Co-Op engaged in a pattern of violations. Castle

Valley believes that this is contrary to Utah's Mining Rules and

Adrninistrative Process and to Co-Op's past actions and

representations .

A. Co-Op Has Already Been Given ttre
opportunity to Contest tlre Underlying NoVs

and Shou1d be Precluded from Revisiting Them

Utahts Mining Rules and Administrative Process provide

procedures whereby a mining company such as Co-Op can appeal any



not ice of  v iolat ion, c i tat ion, cessat ion order or assessment l .

Co-Op is r,trell aware of its rights to appeal DOGM decisions and has

availed itself of this process on several occasions. Co-op

appealed N91-20-1-1 ,  whi le elect ing not to appeal NOVs N9L-35-L-1-

and N9l - -2  6-7-2(#2)  .

Furthermore, Co-Op has informally discussed these and other

Notices of Violations and Assessments with DOGM personnel on many

occasions. The files kept by the DOGM on Co-Op contain numerous

letters between Co-Op personnel and engineers with DOGM personnel

concerning such matters. Now, Iong after the NOVs were issued, Co-

Op is attempting to contest the validity of the underlying NOVs and

assessments. The DOGM cannot allow this. To do so would gut the

entire administrative process.

Under the paralle1 doctrines of adrninistrative f inality and

res judicata, Co-Op is not entit led to a reconsideration of th:

validity of the underlying NOVs or assessments. As the court said

in Wil fofd Nieqe v.  oSM |  433 AIJ zggl  (october 27, 1-986),  the

doctrines of res judicata and collateral estoppel bar petit ioner

f rom contesting the f acts of the violati,ons set f orth in the

underlying NoV, from disputing that the permittee failed and

refused to comply with the orders of the Secretary and from

disputing that petit ioner wil l fuIly and knowirtgly failed to comply.

1 see .g-:g.. r
400 -350  e t  seq . ,
4OL-7  00  e t  see . ,
402 -500 .

R545 -400 -320
R645-400-360
R54  5 -40L -800

e t  seq . ,  R645 -400 -332
e t  s€e . ,  R645 -400 -380
e t  seq . ,  R545 -40L -900
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seq.  ,  R545-
seq . ,  R645 -
seq . ,  R545 -
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Sinilar1y in r 584 AI*f 4054

(November 18, l-988), the court held that an unappealed NOV becomes

final and nay not be reconsidered. Id. at 4055. In Melvin Helit

v.  Gold Fields Mining Corp. ,  LL3 IBLA 2gg (March L2 ,  1-990 )  ,  the

court held that rt. . , r',rhen a party has had an opportunity to

obtain review within the Department and no appeal was taken, or an

appeal was taken and the decision was affirm€d, the decision may

not be reconsidered in later proceedings except upon a showing of

compell ing legal or equitable reason, such as violations of basic

rights of the parties or the need to prevent an inj ustice. rl

(citations omitted). -13!, at LL4. The court found no exception in

that case and there would be no grounds for an exception in the

instant case. co-op's Novs N9L-35-1-1 ,  N9 L-20- l-- l -  and N9l--2 6-7 -

2(#2') are final and not subject to reconsideration. These NOVs and

related assessments prove that the violations occurred and prove

Co-Op's leve1 of faul t  or negl igence.

B. Co-Op Should be Estopped from Contesting
ttre Validity of tJre NOVs and Assessments

Underlying its Pattern of Violations Citation

Co-Op should be estopped from contesting the validity of the

NOVs and assessments und.erlying its pattern of violations citation.

Co-Op has had extensive j-nteraction with the DOGM concerning NOVs

N9l--35-L-1- N9L-20-1--L and N91--2 6;7 -2( #a 1 and associated

assessments. In one instance Co-Op appealed the issuance of the

NoV. In the other two instances it made no appeal. Co-op objected

to these NOVs at the time they were issued, but eventually paid the

assessment f ines. Given its actions, Co-Op should be estopped from



contesting the underlying NOVs which occurred years ago. It would

be unf air to allow Co-Op to reargrue the validity of NOVs and

assessments that were extensively considered at the time the events

occurred. The passage of time has not made the process easier.

The previous decisions will be much more reliable than any made

today

Utah's Administrative rules are liberal in providing an appeal

process to contest any actions of the DOGM. With one exception,

Co-Op did not elect to avail i tself of this process in a t imely

manner and should therefore be precluded from re-addressing those

issues.

The only appropriate matter before this body is whether NOVs

N9L-35-L- l -  ,  N9L-20- l -1  and N91--2  6-7  -2(#2)  and assoc ia ted

assessments and related NOVs constitute a ftpattern of violationsrr,

not whether these violations and negligence have occurred. That

determination has already been made and Co-Op has conceded the

point by paying assessment fees.

WHEREFORE, Petitioner requests that the DOGM determine that

Co-Opts past Notices of Violations and assessments are res judicata

as to the fact that these violations occurred and as

leve1 of fault and negligence. Co-op must not be

revisit these underlying violations.

Respectfully submitted this L0th day of Decemb€rr L992.

Jeffrey W. Appel
Michele Mattsson
Attorneys for Petitioner

5

to  Co-Opts

allowed to



CERTIFICATE OF IIA}ID-DEIJVERY

I hereby certify that on the l-Oth day of Decemb€r r L992 , true

and correct copies of the foregoing Brief of Castle Valley was

hand-delivered to the following:

Carl  E. Kingston, Esq o
32L2 S. State Street
Salt Lake City, Utah 841-l-5

Dianne R.  N ie lson,  Ph,D. ,  D i rec tor
Divis ion of  Oi l ,  Gas & Mining
355 West North Temple
3 Tr iad Center,  Sui te 350
SaIt  Lake City,  Utah 84L80-12O3

Thomas A. Mitchell
Assistant Attorney General
Divis ion of  Oi l ,  Gas & Mining
355 West North 'iemple
3 Tr iad Center,  Sui te 350
SaIt  Lake City,  Utah 84L80-1-203
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IN ![HE tl]TfER OF THF P0IENBI'AL t
FAITEBII Of VIOIIA1IfQHS, IIICT'UDIHC
INOIICB9 OF VXOLAtrfOH il91-35-1-1r 3
[91-?O- l - l r  ru ' lD N91-26-7-?{}21 ,
€o-oF HINrltG COUPAI{Y, EB}R I
clilvot{ urrrE, tfit/ aLJ I o35, EtfERY
COUNTIT llllNl t

---QQQOO---

on July I, 1992, the Divlelon of otl. Gaa rrld lflnlng

(ilDlvirlonil) held tn tnfornal hrarlng conserntrrg thr gotantlal

pattern of vlolatlons raprraented by tbe lbovs-relG?€nasd 1{otLeE

of vlotatisn {tnovos}. The lnforual hearlng ual hrld Bt the

r€Err.,at of the op€rator/pernlttee co-op lfl'nlnE eory)any (ocolOp"l

and ln accofdanor ulth utatr tdmln. n6f5-{00-332 arril the Dlvl'aton

poftcTr (ilFoltsyr) ontltlsd Frqqedure f,ilq Dctrnrlnattron a{ Rltttrn

of ,vlola!1qns.- utgn coae. r lt rcvl*cd lprlr ?Bt

lgge. Ttrc purpose of the hearlng le to pro?ide aft opportnnlty tot

Go-O'51 to provc to the DlvLelon that thr lboTe-Teferenccil t{Olfl tfolre

no tc ru r redbyCo-opwl l l f u l l l ro r th rough l r i l r ' a r ran ted fa l . l u r r to

conply. Thg follorrtng tndtvtduals attend;d thc lnf ornal

confar€ncc:

. ?

FrFDtrCsr WIfcLttgIoHS
$TD ONDffi

rFFOntTtrT EE}RTNG
CAU$E lto. rcT/015/0e5

Dl,annc R' tlelson, D'lrrctor
Pi"iei"n oi-ofr, GEs atrd rdl'nlnE

Carl Klngstonr Eaq-'--
ioirnt"r iar es-op lllning company

$endell Ow;n
Real,dent Sgent '.
Eo-op t{lnlng ConPanY
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loardr
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DLvlrlon:

,lfhe Flndlnge, Conclual-onr, and Order .1n thtr nattG Grl

beeed on lnf,ornatlon provldod ln csrurecrtlon flth thlr lnfonal

henrlng arrd lnfornatlon ln the fller arf the Dlvlelon'

rI}TDIffi

Hotlco sf, thls hearlng Yaa properly glvcn'

I{OVG Ng 1-3 5-1- I r lf9 t-3O- 1-1 , lld H9 1-? 6 '7 -2 (tl } brve

by the Dlvlslon at congtltutlns a potcntlal patt$n

ln accordance wlttr utah trdnln. R6{5-{Qo-33t and thc

\
l -

'  3 '

been Ldantlfled

sf vlolatlonlt

Pollcf '

3, NOV* Ngl-35*1-1r t fgl-Zo-l- lr  i$d H91-36-7-2t#r1 have

been determlnea to havc occttrred' The frct of vloletlon uaF not

appealed rn N9r*rF*1-1 and'H9r-t6-7-r (fe1- Th€ f,agt of, vloratlon

yas appenled ln Ngr-!o-l-r, the fact of vlolstLon wst upheld ln an

Lnfornal Eonfrrence, and the lnforlal order ual not appralrd'

t{ren, sD rurTLE E}ti + L ffiL sa ttf

L./

fldon filngriton
€o-op ulnlng GonlnnY

I$nly ilangrrn
uancnrru Englncartng
con6ultan[, to co-op f,tntng conpany

Iprell Bra:rbon
ese""latr olrcctor lor Hlntrg

Panela Grubaugh''Lrlttlg
Prrnlt SuPrrvlsor

lllronae I' Illtcbe ll r llq'
teeletant lttorn€Y Genertl
State of tJtah
eounsef for the Dlvfulon

iloe llelf,rfsh
lcaeasnent OfflcEr

-2-
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sauEcd,, Jr,", ; ::' ;TJffT::::J"Hff ::ffi, T:
DlvlelOn alro-revlewed othcr vtoletlonr at tha Eear carryon !ll'nr,

lncluding llgl-e6 -'l-:li#r1 1 t{g1-3s-8-1r 1190-35-1-1, lsgo'3i-1-1t rnd

Itgl-?6-{-3 ( 31} .

5. N91-3S-1-1 Uag lrcued On Febnrary 3?, 1991, based on

an lnopaotlon condusted g}n Febflrarf 22 t 1991. for f,allure to

eonduct rlnlng rnd reclanatlon astlvl,tlrr ln ac()ordanss rlth thc

approvril prerr, farlure to incrude r datrlted descrlptlon of sach

Rof,d conctruEted, use! Or naintalned vltnln the Innlt area' lnd

faLlurr to renovf, topeoll f,ron the arsi to 'bc dtrturb*d, Ln

violatlon of utah sdnln. R61d(6{5}-a01-5}{'loo tlrrough 130'

s6t{ (5{5} -30l-s2?. t 'OOf R6t.t  (615}-301-5 2T . ' ,ao ttrrough 910, Zlc..r and

r{0, R61{ (6{5} -3Oi-?33.1Oo, lnd utsh code lnn. *0-10-18 (J} '  '  Tlxg

unauthorlz*d constrcuctlon cCInsleted of a rosil utrlctr raf bladcd tror

the top of tha upPer rosd (near uppcr PaCl to tbe coal rhod rhEre

t

l holst ral lnsta]'ld.

6, tstth respeot to l{91-35-1}1r llendell otren rtrtsd chat

hc aave Co-op rnployes Eevln Peterson apeclflc illraetlona ar to hsr

. the coal nar to b€ rcdsved f,ron around the coal eboot ' lltcordrnE

to ![r. grfsn, the vlolatlon occurrad bc'auac thr ruployee dld not

lolton lfr. Olrant'r dlrectlonr

1. ,.Ihe flnal astilesF,trent of HOV N91-3S*1-L l'nclu{ed the

arelgnrent of e3 polnta for nggllgenct' Otl t 6ctle of O-30 PoJ'nta'

the rang6 of 16-!0 negllgence polnts rcpr.sentg a iilr€at$ d:gree of

fauLt,

-3-
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8. lfOV ll91-20-1-tr $as Uttttrn on lprtl 26' 1991t for

f,crrr** to operatc rn aoeordanc' and conplhnee rtth tlr; terns and

condltlone ef ttre pcrntt, all agryllcable pcrforrrtto: rtrndarde rrtd

nqu l renan t lo f tbeEta t 'e r t r cHr rao ' lPsc l f l ca l l y fo r l r l l u re to

rubult r11 rsp,, and lnforrnatlon requlnd ry tlre Dlvlrlon order

tEurd Hovcnbsr ?7 t 1990, ltcnr 81 1{, L7, and 18' FrovlrlOnr

vloteted rere otah rdnln' 861{(6{5}-3oo-1{3 rnd a61t(6{51-303-211'

The iletcmlnatlon of Lnaufftclency of thc ilapE rhtclr gronptbd tbr

Dlvrrron ordsr, yc' based on tterd lnq,*ctl.ons and rrvlc* of plan

Dap, and rntsrrnatron. Bscausr the vlaratlon uas vrltten tor

fellu* ts Ooupry rlth trr* Divleton order end by tte nature cld not

rrqurre rubstantLatlon through r flctd lnrpeotr,onr lh lnepectlon

ryar not sonducted prror tg hsuance of trrr vlolatisn. ,:

g. Htth r;apect to N91-!o-1-1r Co-gp b€llevrg that they

attupted ln flaod farttt to rrdo ttre ilnpr regurred ln tlre Dlvlalon

or'er. co-op drd Dot know tbat the Divrrron flourd requlre [efl la't

t  - - r { . <

untrr trrr DivrarEn order va' strrttcn, co,-op untlolpated that lt

would take 6*8 nonthe to redo'thc EapE' 1!he UlVlrtOn orlglnalfy

req*lrcd ttrat ttre napB bG Fubnrtt€d ln 90 dayr' lfbat dradllng ua'

rxterldrd to lrareh .J7r L991 , a p.rlod gf appro$l'ateIt.t'u mnths'

l than theconru l tan t rbougua l ly i loeeCo-op ' rnapewaEwrab le todo

the rorrr, co-op hrred two pther coneultt'ng grflips to redo the naPE'

ce-op r€quested an aaoittonar a*tonrion, but t'hs rrguest utts not

tlne1Y radt.

10. lflte fl.nal assess!0€nt 
,of 

lfov lf91-20-1-t lncludeil the

nrelg'ncnt of,.20 potntr for negrrggr€c,, on a lcare of o-30 polntr,

-4-
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. tbe range of 16-30 ncgllgence polnta i*pr"s*ntr t grrater d€rrr ot

tault.

11. XOV H91-36'7-? (ile1 uas rrltt*n on firly 20 199I'

baasd on tn lnepectlon en July. Lr 1991, tor frl'lu* to obtain

pl"vl.rion approval belors rnlarglng thr rhop 3ud' tr vlotatlon ot

Utab fdnln ' R61{ ( 545} -3OO-1'{3 '

12., tlith rcrtrrcet to t91-26-7-2(t1l , Co-oP ltatcd thst

tbr obJectr.ve $as to orcan out c rlorrd, ThE reterlal fro.n. tlrr pond

had preVlouely been takcn to another Pad trsa' Hfltvtrt utrrn thr

FondUagrn la rg tG,Co-op , rp land ldng tdee lgna taghere the

laterr,al ,.,ar to be taken. trhr natrrl,al ?as utec to Snrarf,s ., Ptd ,

fttch hafl not been deergnatcd to r;cotve tJre ]aterlal' ltcr'drll

oryen T,aE rasponalble lor the uork, hlt saa not tlrrrr uhcn thr..'sprk

oceurrld' 
' '

13, lthe flnal acgeesrnent of lf0V't91-26-1'!t#f 1 lncludad

tfrr asalgnnent oi 25 lptnte f,or negllgcnel' On I gcals Ot O-10

porntr, il" ranga of 16-30 neglrgsn.,e polntr '.prcsents r Ersatsr

deqrrcr of, fault''

coHcLUgIqUq -or.I+If

I .Theocour r { rnoeo t t |oVg l |91 -35-1 -1 rH91-30- l - l r tnd

!191-36 -7-2(#a1 constltuted t potanttal patt'rrn of tlrree 8fr€ or

rlnlrer vloratlonsr !B provlded ln utah rdlln. R6{5*{oo-?12 and tlrr

poltcy, therrby causlng the opportunlty lor thtr lnfornal hrarlnE'

z .Thrp r rc r rnp t lon ' l .n rva lua t tngr t re t l r€ r tbe

\JLJ
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7A/L6EA Eg:81 l-fi. gqB FEg

vlolatlonr $ere oauged

unsarranted fallurr to

t-

by ttre parrnfttrp silrrully ff throuEh

conply, lsttunel that i Prrron lntenilr ttra

probabrc rnd roglcrr .ronrGquenc's of hk acrtl'onr' rE rro'ldrd ln

utah tdntn. n6{5-too-331r l f tr}dlthg of ur*arrantrd' fallure to

can5rly stll b€ haeed upon I deloncttetLon of greater tlan ordfnary

nrqrllgeno€ on ths Fart of the pr31nlttse' t{o rvldencr has beEn

pronlded rhlch rebutr ttrls proeurytlon'

3, 1f,he Dlre11tor bar ravlerr€d thr hlttory of thaee t'hru

vloratronr, ttgl-35-r-1r ngl-zo-l-lr tlrd tlgl-26-?-3 (tzt r 13 r:gutred

by utqlr ldntn, R649-4OO-332:?OO and tbe Pollcy'.

{. Ehe vlslatlons ln N91-35-1*t aild lf91-26'7'2 Ycrr

dtrretry related to tlrr wtrlful ani un$arranted fellurl sf co-op

narragrnent to ;ufflclently tupervl'rc enployru to ensurr Stl the

$orh *,as properly conductcd ln accordanse sltb tlto approvad Plen'

xn both sovs, the pernittee uas deternr.nrd to bavr dmorrstratrd

greet,;r ttran ordlnary negllgenoa'

5 .Nov l |91 .20- l - lwa tcausedby€o-op '3 f ,a t lu re ton tCt

f deaf,lr.ne for gubnr.esl'n o! natr," ano rnfonnatron' lalluro of ttre

pernttter to dtrrgrntry conprete an abatenant lr not Juettflsatlon

for rxtenslon oi ttrE abste,nent tluer ts dr.lrneated ln utah ldnl'n'

R6{E-{oo-324. Howeverl tl.ere ia rraEon to brllcve that ttre fr11**

to trnety abatenent nay hnve brcn caueed by fcctorr ln addLtlon to

n.*rtg€nsc or rask s! dtlrgrnce, rD coneiderat.lon of, ttrr sork to bo

doneandCo-op 'Sr f fo r ta toconp te t ; tha tuork , thena tu r ro l thc

rerpon'r doeg not con'trlute i rlrlful or unwarfanted tatlwe te

ooaPlY.

ry 
s{D TUTTIJ E}f,i + 1ffi1 s? 12O

U
a

I
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6. Ttre Dlrestsr hae ooiralderad the exllsta$s€ of I

pattern of vl.olatLorrr bared on tuo or iorr Dlvlr!,on I'nrpcctl'omr tl

rcquir€d bryl Utah letn. n6{5-{O0-3St.1OO and tlrr Po1fcy'

7 . NOVg llgl-35-1-1 andl lf91-e6 -?-?lfiz| aonrtltutr !

lnttrrn of vlolatlonE seused by utrlful anil unwarrfntsd failur€ to

conplyr ct ilaflned by Utth fdntn' *6{3-40O*339'

gRpEn

1, $OVs H91-35*t-l and ts91-26-7-2(#e1 oonatltutr I

plttern of yloletlons oauaed by vlllful fal-lnrc to contrllyr Er

deflned by Utab Adnln. R6{5-{00-33e.lo0t

2. By ttrls order, Co-op [E notlfto{ of tbe Dlvlalonrn

detsrnl,natlon of a pattrrn of vlolstlonc. 'j

3, The Dlvlelon hsreby detnrrurnes and recbure'ds tq thc

Board that an ordar tro ghow cauEe be laaued pursuant to uteh Adnj'n'

R645-|OO-331p sald Order $o Sbor Cauae to lnelndc a riconnendatlon
' ' 

aLon ol nlnlng oPrretlsnn'for a 48-hour eugPenglon or iltnrng eltssn['rrrtfEr

{, Go-op haE the rlght to an appaal of thtl Infonal

order. tlhat appeal la prevlfled ttrrough the dlovg-ref eronoed ordsr

to $horr gruEa. Tbl Eoard $111 nottfy co-op regrrdlnE the dete of

ttrc f ornnal hearlng to cona idcr the Order To 3hory Gause '

80 pgtrruINED f,l.lD ,ORDERED t*rfu e?th day sf July' l99Z '
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